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Before the
FEDERAL COMMUNICAliONS COMMISSION

Washington, D.C. 20554

In the Matter of

Implementation of Sections
of the Cable Television
Consumer Protection and
Competition Act of 1992

Rate Regulation

)
)
)
)
)
)
)
)

MM Docket No. 92-266

REPLY COMMENTS OF THE MAYOR AND
CITY COUNCIL OF BALTIMORE

The Mayor and City Council of Baltimore ("Baltimore City"), by their

attorneys, hereby submit their Reply Comments to Comments filed in response

to the Notice ofProposed Rulemaklng ("NPRM") released on December 24. 1992,

in the above-captioned proceeding.

I. FRANCHISING AUTHORITY RESPONSIBIUTIES

As a preliminary matter, Baltimore City recognizes that cable franchising

authorities fall into two general categories. Many smaller franchising authorities

lack the resources to seek certification pursuant to the Cable Act of 1992 ("Cable

Act") but do not want their constituents to be deprived of the intended benefits of

the Cable Act thereby. Larger franchising authorities may have more experience

and capabilities which permit them to seek certification but share the problem of

limited resources. Baltimore City believes that the Cable Act was intended to

benefit all consumers of cable services and that the regulatory regime established



by the Commission should take into account these different situations. Baltimore

City believes that its proposals, and those of many other commenters, are

consistent with this recognition as follows.

A. Effective Compelllon Determination

Baltimore City believes that the franchising authority is in the best position

to make an initial determine on whether effective competition exists within the

franchise area. The franchising authority will be familiar with those systems who.
have been granted a franchise within the franchising authority's service area. It

will already have knowledge of how many there are, the boundaries oftheir service

area(s) and whether they overlap and, if so, to what extent, and the boundaries of

the franchise.

A cable system operator should, of course, be permitted to challenge this

initial determination but it should bear the burden of presenting evidence to the

Commission supporting its contention that effective competition does exist. Market

information on multichannel video programming providers which the cable system

operator considers to be competitors will. as a matter of business practicalities,

already have been gathered by the cable system operator but would not be

available to the franchising authority ifsuch competitors were not required to obtain

a franchise.

This approach offers a clearly definable standard which would not place an

undue burden on either party -- the franchising authority or the cable system
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operator - because it calls upon each party for that specialized knowledge which

it is most likely to have already. It also permits even the smallest franchising

authorities to assist the Commission in making this determination, as no additional

resources would be required.1

As a procedural matter, the franchising authority's determination should be

effective, even if challenged, until such time as the Commission rules on a cable

system operator's challenge. This is necessary in order to avoid procedural.
delaying tactics to avoid implementation of the reasonable rates required by the

Cable Act.

B. Certillcatlon Procedure

The purpose of the certification procedure is merely to ensure that the local

franchising authority has both authority, under the relevant local law, to regulate

and sufficient resources to do so. The Commission's policy has long been to rely

upon the good faith of the parties before it, and there is no basis for changing that

policy in this instance.2

1 A determination that effective competition does or does not exist within the
franchise area is necessary in order to determine if basic rate regulation is
authorized under the Cable Act. Once this determination is made, the franchising
authority may seek certification (or not). -

2 No one has suggested any reason for a franchising authority to falsify a
certification for purposes of regulation. Indeed, this proceeding is replete with
communities who openly acknowledge their lack of resources necessary for
certification.
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Thus, a postcard-type of certification similar to that contained in Appendix

o of the NPRM should be sufficient.3 The only change to the information

requested would be that item 6), the effective competition inquiry, would be

divorced from the certification procedure in order to draw upon the knowledge of

the local franchising authority, as discussed above, regardless of whether that

franchising authority seeks certification.

II. BASIC SERVICE RATE REGULATION

Baltimore City proposed in its Comments that the local franchising authority

should have the flexibility to choose betvveen a direct cost-of-service regulatory

regime and a benchmark regulatory regime, depending upon which is mol"e suited

to local circumstances and best protects local consumer welfare. If the

Commission believes that developing a cost-of-service regime within the

congressionally-mandated time period is not feasible, Baltimore City suggests the

following alternative as an interim measure.

A. Cost-of-8ervice Regime as Regulatory Goal

Baltimore City believes that, if a choice must be made between regulatory

regimes, that a traditional, cost-based approach offers the best opportunity for a

franchising authority to determine if rates are reasonable. It agrees with other

commenters who have concluded that the congressional intention was that the

3 The Commission's experience with postcard-type renewal applications in the
broadcast services demonstrates the effectiveness and efficiency ofthis approach.
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basic tier of cable service be treated as a necessary service and regulated in a

similar manner to common carrier services.4

Towards this end, Baltimore City agrees that the Commission should

establish a uniform system of accounts similar to that proposed in Appendix A of

the NPRM. The application of a cost formula based upon a uniform system of

accounts, applied on a local basis by the franchising authority, will minimize the

regulatory burden on all parties. The cable system operator's accounts and
- .

records must, therefore, be made available to the franchising authority for

inspection both in connection with rate investigationsand proposed rate increases.5

B. Interim (12-Month) Regime

Baltimore City recognizes, however. that establishment of a cost-based,

rate-of-return regulatory regime would be extremely difficult, if not impossible,

before April 1, 1993. Thus, interim measures may be necessary.

If so, Baltimore City submits that the approach put forward by the Consumer

Federation of America rCFAj should be adopted as the most appropriate interim

benchmark for a temporary approximation of reasonable rates. The CFA formula

4 The regulation is "similar" in that it is cost-based; it should not be identical,
contrary to the arguments of the Regional Bell Holding Companies. A regime of
price caps, with its baskets of related services, is unnecessarily complex and flatly
unnecessary for rate regulation of basic services. Furthermore, many franchising
authorities already have experience with rate of return regulation, thus lessening
the confusion accompanying any transition period to a new regulatory regime.

S Of course, provision for protection of proprietary or confidential information
should be made.
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takes into consideration all necessary factors, such as the influence of rate

regulation, inflation, development of the advertising revenue stream, and

programming. To the extent that the CFA formula is considered "minimalisr by the

cable system operators, this will serve as an incentive for them to cooperate in the

development of a more realistic rate-of-return regime, which, Baltimore City

submits, should be implemented no later than April 1, 1994.

C. Procedures

Comments filed by franchising authorities generally agree that they must

have the flexibility to hold formal ratemaking proceedings and hearings. These

may not always be necessary, but the option must be available.

In Baltimore, the issue of cable rates is an issue of high importance to

consumers, including both existing subscribers and would-be subscribers. The

public will demand,and is entitled to, open procedures in which consumers have

an opportunity to be heard on the reasonableness of existing or proposed rates.

In order to ensure adequate time for consumer participation and franchising

authority review, the cable system operator should give 30 days' notice to the

franchising authority and subscribers of any proposed changes in rates. The

franchising authority would advise the cable system operatorwithin this time period

if further investigation will be required and the nature of that investigation, with at

least another 90 days in which any investigation or ratemaking proceeding must

be conducted.
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Changes in rates can be made effective only upon approval by the

franchising authority. This will encourage prompt cooperation by the cable

operator with franchising authority investigations and eliminate accounting for

refunds. Setting an outside time period for proceedings to be conducted should

allay the cable operator's concerns of delay.

III. CABLE PROGRAMMING SERVICE RATE REGULATION

For cable programming services other than those offered "a la carte" or.
"pay-per-view", Baltimore City believes that these rates should also be broken

down on a per channel basis and a reasonable rate identified based on cost.

While the programming cost may be consistent on a national basis, suggesting that

the Commission could reasonably establish a "national" benchmark, that portion

of the joint and common cost shared with other cable services which is to be

allocated to the particular channel will necessarily vary by locality.6 Unless these

rates are regulated in a consistent manner, Le., based on the same uniform

system of accounts, formula, etc., it will be impossible to determine their

reasonableness.

Baltimore City does not believe that cost-based regulation will discourage

or eliminate either reasonable profit or system and programming Improvements.

If anything, the greater concern under such a regime would be to discourage gold-

6 A'aska Cab'evision, Inc. points out in its comments how dramatically the
locale can affect the cost of an installed system (or plant).
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plating of systems and unnecessary system re-builds. As demonstrated by CFA,

cost-based regulation is consistent with reasonable profit, improved systems and

programming, and reasonable rates to the consumer.

If, however, as noted above, the time constraints faced by the Commission

make it infeasible to implement traditional cost-based regulation by April 1,

Baltimore City submits that the CFA's formula for cable programming services

would also provide an acceptable interim measure for the same reasons as.
discussed above. Baltimore City firmly believes that the CFA formula is

appropriate only as an interim measure and that a full cost-based regulatory

regime, as applicable to individual localities, should be placed in effect by April 1,

1994.

IV. OTHER REGULATION UNDER THE ACT

Baltimore City is not attempting to address all of the issues raised by the

NPRM and commented upon, only those ofthe most significance to consumers in

Baltimore City. In addition to rate regulation, these issues are service charges,

equipment charges, billing, and the opportunity for complaints to be heard and

acted upon.

A. Service Charges

Contrary to the suggestions of our local cable operator, both in its parent

company's Comments and in the local operator's letter attached hereto as Exhibit

A, no cable operator is being forced to retier its service offerings in order to comply

8



with the Cable Act. This is a choice being made by the cable operator, as

discussed more fully below, to avoid regulation by local franchising authorities. It

would, therefore, be adding injury to insult for subscribers to be charged for a

change in service tier forced upon them by the actions of the cable system

operator.

All other service charges, i.e., installation and changes in services ordered,

should also be cost-based with a reasonable return allowed. The cable operator.
in Baltimore City, for example, when a non-standard installation is required for

service, quotes a charge of "cost plus 15%", although no itemization is offered on

how the "cost" figure is derived. To the extent that the cable operator wishes to

offer installation "loss leaders" to attract new subscribers, this may be permissible,

as CFA points out, ifthe "loss" comes from the cable system operator's profits but

not if it is to be subsidized by rate increases to existing subscribers for other

services.

B. Equipment Charges

Baltimore City does aAree with the ReAional Bell HoldinA Companies that

the same rules should apply to cable subscriber equipment as to telephone

equipment, with certain qualifications. First, the subscriber equipment now

provided exclusively by the cable system operator should be offered on an

"unbundled" basis and should be available for purchase as well as for lease.
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Furthermore, the cable system operator should be precluded from objecting

to the .use and connection of suitable third-party origin equipment by the

subscriber. Because such equipment is already subject to the Commission's

authorization requirements, there can be no question of its causing any harm

(except, possibly, to the system operator's bottom line).

Secondly, the annual recoupment of the equipment's purchase price from

exorbitant lease rates to the subscriber must cease. At least until third-party.
sources for this equipment develop, the rates for equipment must be regulated

under the same reasonableness requirement as other rates. Therefore, the rates

must be cost-based, with a reasonable proftt allowed.

c. Billing Information

Baltimore City also believes, with the NewYork Cable Commission, that the

intent of the 1984 Cable Act was not to establish a line-item franchise fee

disclosure as a method for the cable operator to recoup additional review and/or

avoid partial payment of the franchise fee. In the event, however, that the

Commission concludes that a line-item approach is permissible, Baltimore City

believes that a similar approach should be applied to the fees charged by the

cable operator. All services and their component costs should be itemized and

identified as well.

In addition, any proposed change in orto billing methods, fees, equipment,

tiers, or services should be provided to the subscriber in detail at least 30 days
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prior to the proposed effective date. Baltimore City also agrees that the subscriber

should also receive information on where and how to complain regarding any

proposed changes or services received.

V. ENFORCEMENT

Any regulatory regime is mere window dressing without adequate

enforcement. Baltimore City agrees with those commenters who posit that the

franchising authorities can and should be the first line of enforcement for the rate

provisions of the Cable Act.

A. Evasion Attempts

Baltimore City has already identified several areas in which efforts are being

made to avoid the intended consequences of the Cable Act. Among the greatest

concerns are: preemptive rate increases, effected between enactment of the

Cable Act and the implementation date of rate regulation; discriminatory pricing

among consumers; and retiering, Le., adjusting the services offered and

accompanying rates. Rollbacks and refunds are not enough to deter all of these

practices; franchising authorities and the Commission must be ready, willing, and

able to assess fines and forfeitures as necessary, until the message of the Cable

Act is received.

1. Preemptive Rate Increases

Baltimore's cable system operator joined a widespread effort to slip rate

increases in Nunder the wire" prior to the implementation of the regulations
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anticipated by the Cable Act. This is evidenced by Exhibit B, which, two weeks

after the enactment of the Cable Act, announced a round of rate increases

effective January 1, 1993. There is no doubt that Congress intended that such

increases be recognized for what they are and that rollbacks and refunds be

applied as appropriate.

Baltimore City believes that it is the intent of the Act to rollback rates which

are not reasonable, regarding of when they were instituted (although these

preemptive increase attempts suggest the nature of the beast with which

franchising authorities and the Commission are dealing). Furthermore, any rates

which are found to be unreasonable after the enactment of the Cable Act are

legally candidates for refunds to subscribers.

2. Discriminatory Pricing

Baltimore City agrees that rates should be uniform throughout the franchise

area to avoid discriminatory pricing. Discriminatory pricing can take different forms

for different purposes: offering more affluent housing areas discounted rates

encourages more subscribers among a group known for premium service

tendencies; discounting a competitor's rates only in the service areas in which

there is competition is essentially predatory.

Offering discounts to certain groups of citizens would not necessarily be

discriminatory, however, if the discounts were available throughout the entire

franchise area. For example, a "senior citizen's" discount or a discount for "shut-
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UVI"A gon lNITED

United ""lilts C.a.
uj So1ltlmore

J3.:!3 kirl. ~\·ftlue

ISalttmore. MO .H21&
1410\ H8·l777

January 20, 1993
Euan F. O. Fo1nft.1I

~mldenl " Ocncr.1 M.napr

Th. Honorable Kurt SOUOk.
Mayor ot Jal~l.or. Clty
city Hall
100 H. Holliday st •
• altl.or., KD 21202

Dear Mayor gchaoka!

On Aprll 1, Unite4 Arti.t.. Cable of "l~laor. will ~.eonflfUZ'.
our .ervioe lev.ls to otter a r.aaoftably prioed, en~-level
••rvio.. Tobi•••rvice l.vel will offer four ~~oadca.t n.tworks,
.uch •• WHAR, WJZ, WIAL and Pox 45, ~ moat popular 1n Baltbor.
and all pUblic and 9overnaen~ acc••• channel.. The co.t will be
$10.00 • month.

W. have conducted r•••arch tbat tell. u. cu.~oaer. would like u.
~o ottar aUQh a low-eo.t entry-level ..rvioe. In ••di~ion, 1.'~

Octob.r, the Con9r••• p••••d • ne~ raderal Cabl. Aot. The Aot
i.plie.that cable ay.tem- ,ott.r aueh a ••rvice. It do•• no~
require t.hat w. ofter on., but it'. ol.ar that auch a low-pria.cS
.ntry-l.vel ot ••rvio. va. desired by Conlr.... A•• r••ult ot
the cable Act. and our own au.tOMr n ..aroh, we decid.d to offer
this low'"coat ••nioe level. Thi. type at entry-l.vel .ervice i.
tairly .tan4ard in the indu.try.

To offer it, we ne.d to r.configu~. our two existing service
lav.l.. Some of the cabl_ networks that .~. pr•••ntly on ~••1c
will be plac.d ,on Expanded ...ic. We will b. off.rift; the ....
network., but .0•• of them will be moved trom one ••rvice level
to the oth.r.

For the vast majority of our cu.to..r. (99') this r.·confi9U~
ration will make little differeftce. They alr.ady .Ubacriba to
both the sa.ic and the Expanded ..aic .ervice level.. Tobey will
continue to raceiv. the .a.. network. for the .... total pric••

Th. recontlquration will aff.ct a ainority of o~r cu.taaera .-
1••• than 1'. The•• c:uatomara now .ubecrlbe only to ...io. They
will bava to dec14. wheth.r they w.nt ~o receive onlybroadca.t
and public acc••• networks, or whether they want to rac.iv. cable
networks as wall, It they want cable network., ~.y can 4eoid.
to .ub.cribe to both ...ie and Expanded •••ic. W. hope they will
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The Honorable Kurt Schmoke
~anuar,y 20, 1113
Pa,_ Tvo

find 'tha cabl. ne~wol"Jca 'that .. have JtrOWJht to Ial~J.ao" ot
.ufficient v.l'Utba~ 1:bey w111 wan~ =watch t:h_ on Bxpande4
...10. Hovevu, 'Ilia ahoioe i. Ant-iraiy up 1:0 the cu.t..aZ'. No
cuatomer w111 be upfztaded without hi. or her atfirmativa raqueat
~o raceiv. Expanded ...ic.

eu.tOlMr. who ¥am only "a1c will .va til. option cf aubacribiftCJ
alao to pr.1...rvic•• and Pay-Pezo-Vlav av.n~.. The,. cia not
have to ;at EXpanded ..ale to .uba=1M to Pr..iu. Sa%'Yice8 or
Pay-Per-View. The fadar.l Cule Aft .r 1'12, v111 require all
.y.t.... to prov1de t.hi. ft_iua lervi.. option within ~.n year.,
but va have deoideCS to otter it iaaa4iat:el,.. 'l'bi. i. an

-1nnovation that .e believa i •• banet!t tor aa!tlmora r••!d.n~••

)BPDP/j.

CCI J.J. Daniel., Dinctol", Jl)Cac:
MAry Pat Clark_, Pre.lden~ "1_t..~ Clcy Counoil
The Honorable 3aoquel1ne McLean, Co.ptrolleZ'
city Council "'mHZ'S

•• ar. pl••••4 to offer ~a•• l~~la ot aervia. to our cuatQDera.
w. zoe.pha.1.e that tor aoat ot our p~••ant OU8taaara, the
changoa. will aka no ditterenca. W. baliev. ~.t people who bave
not aubacribed to oabl. in the paat ..y now "ant to do ao. 1ft /
that way, the ban.ti1:. ot cable will be .xt.nded to evan maN
I&lt1.ora r ••i4.nt••

I will be happy to answer your qu••tlona.

sincerely,

J?.. ~- ... - c £'_
~~ s.
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, I: ..•

. /

Oo~ober 20, 1112

Untied ArIlItI CUlt
DfB.1lt1mn

2525 KltIc Awnue
!IIItlmore, Me 21218

oem 338-2'"

lNITEDJIRT~

J

Hr.. Joyoe Jefter.on Daniel., Director
Mayor'. Offioe of cable , Co..un1ca~ion.
303 I. ray.~~. st.
lalti_ore, MD 21302

Dear Hr.. Daniela.

£!lan ',D. 'Innell
President & Gtner.1 ManlJlr

ICT 22 ii&2

.
united ~t1.t. cable of Bal~1.or. vill be in~•••1ng it'. ~.1c
~a~e, plus t1er ••rv1c8S, and the late charg. te. on JAnuary 1,
1993.

Listed b.low ar. o\lr aurrentrat•• and the rat•• that will be in
.ffect on January 1, 1993. Th••• rat•• do not includ. the S.
tranohl•• tees or any,other federal, .~ate, or local taxe••

.'

alx:xiS!

.a.ic servic.
P1U8 'l'iar
aemot. Con1:rol
Program Quide
Home Box ottic.
ALA Carte Pay servic••
Cin_x.
Showt1u
Di.ney channel
The Movi. Channal
Home '1'e.1I 8por1:a
Playboy at. N1CJb't
Inoor. . ' .
Lata Pee .... ,. ~

Tran.fer
Iteconn.at
In.tall.tioD
Pay-Per-Vi.w Acee.. Equip.

sincerely,

Current
BI1;.

$17.35
.65

2.00
1.50

11.00
11.00
11.00
11.00
11.66
11.00 .
11.00 .
11.00'

. 3.S0 .
- ·... 00 .. · ".
15.00
40.00
60.00
3.00

New aat_
1"3

$18.00
1.25

No Change
No Chang_.
110 Chang.
110 Chang­
Ifo Cbanve
No Chang.
Jlo &Abf'
NO Change
No Change
Ho ebanq_
Ko Chan,e

1.00
Ifo Ch.ng_
No Chan;.
No Chante
Ko Chang.

In=••••
A1IaQuM

••15
.60

1.00

I
I' .. ,
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